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NATIONALIST CONTEMPT OF 
COURT 

SENATOR DR. THE HON. LESLIE RUBIN, LL.D. 
Senator representing the Africans of the Western Cape. 

THE impartiality of judges is the cornerstone of a democratic 
society. But it is not sufficient for judges to be impartial. It 
is equally important that they should be known by all the people 
to be so. This does not mean that they can never be criticized. 
Fair criticism is a salutary check on all persons holding public 
office, and there can be no objection when "reasonable argument 
or expostulation is offered against any judicial act as contrary to 
law or the public good.' ' But when something is said or written 
or done which is calculated to bring a court or a judge into 
disrepute, or to lower their standing or authority in the eyes of 
the public, contempt of court has been committed and the 
offender is liable to summary punishment by the court concerned. 
Behind the exercise of this power by the court is the firm belief 
that once the people lose faith in their judges, the administration 
of justice will suffer. The Nationalist Party has an ugly record 
of contempt of court since it came to power. 

In 19^1 the Government passed the Separate Representation 
of Voters Act, which removed the Cape Coloured voters from 
the common roll. In 19^2 the Appellate Division of the 
Supreme Court declared the Act invalid. Almost immediately 
there ensued a flood of bitter attack on the judges. It came 
from Government spokesmen including Cabinet Ministers, in 
Parliament and at political gatherings. Mr. Paul Sauer talked 
contemptuously of "the five old men of Bloemfontein". Mr. 
Eric Louw said that Parliament "cannot be subjected to the 
whims of the cour t s / ' Dr. Donges said " the people must now 
decide whether to trust a Bench appointed and paid by a govern
ment but which was not responsible to anyone, or the Parliament 
elected by the people which had to get a mandate from the 
people at least every five years'*. The Minister of Posts and 
Telegraphs said: " . . . the Afrikaner people will never be 
satisfied to remain in this inferior position whereby the court— 
and that court consists of five paid officials, whether they be 
judges or not—whereby the five paid officials occupy a higher 
position than the House of Assembly.'' Mr. Strydom (later 
Prime Minister) said that it was "a terrible mistake . . . to take 
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the view that because a man is a judge he is therefore like a being 
from heaven who only sees matters in an unprejudiced light. The 
judges are ordinary people . . . It is very clear, according to reports 
which appeared in the newspapers and from the remarks of the 
judges, that from the beginning they had already made a study of 
the case and it was already decided what their judgment would 
b e " . 

Lesser lights of the Nationalist Party were even less restrained. 
Mr . Abraham, M.P . , accused the Appellate Division of acting 
" i r respons ib ly" . Mr. van den Berg, M . P . , asked: " A r e judges 
different from other people? Are they no t just as partisan as 
any other p e r s o n ? " Mr. J. H. Visser, M . P . , said, " i f I had a case 
in which thousands of pounds were involved I would no t go to 
the Appeal Cour t . I would rather try to settle the case on a 
fifty-fifty basis wi th my o p p o n e n t " . Senator le Roux said: 
" I want to pu t them this question. Which is the greater , the 
owner of the shop or his clerks, the owner of the farm or his 
foreman, the clerk or the Minister. You are concerned here 
wi th an employer and an employee. In this case the employee 
is the Appellate Division. They are in the service of the 
Government . The Government is the m a s t e r " . 

For lawyers, the implications of this onslaught upon the highest 
cour t in the land were disquieting. It was the first t ime in the 
history of South Africa that judges had been spoken of in this 
way. Everyone, it is t rue , expected the Government to be 
critical of a judicial decision that thwar ted its policy. But 
these were not criticisms of a decision. They were attacks 
which impugned the impartiality and the good faith of the judges 
who had given it . Attacks of this kind, it seemed, could only 
serve to undermine public confidence in the courts . Was 
South Africa, the lawyers asked, n o w faced w i th a complete 
depar ture from the traditional concept of the judiciary as a 
group of highly trained men who could always be depended upon 
to dispense justice wi th complete impartiality? Did these 
attacks imply a new att i tude on the part of the Government , 
in the future, to the traditional independence of the courts? 

There were fears in many quarters that the Nationalists had 
displayed an at t i tude towards the function of the courts which 
threatened the whole delicately balanced basis of custom and 
convention supporting a completely independent judiciary. 
These fears were no t allayed by subsequent events. 

The Government replied to the 19^2 decision of the Appellate 
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Division with the High Cour t of Parliament Act, in terms of 
which Parliament, sitting as a Cour t , but boycotted by the 
Opposit ion, held that the Separate Representation of Voters 
Act was valid. A few months later the Appellate Division 
declared that the High Cour t of Parliament Act was ' ' invalid, 
null and void, and of no legal effect". The day before this 
decision Mr. Swart, the Minister of Justice, had deemed it 
necessary to administer another rebuke to the courts . " I t 
seemed to be the fashion", he said, " fo r judges to criticize the 
laws of the land, and this was becoming a little t i r e s o m e " . 

The Government ' s next step was the Senate Act, which en
larged the Upper House sufficiently to ensure the requisite 
two-thirds majority required by the Act of Union. There 
followed the appointment of a number of additional Judges of 
Appeal, and the passing of the Appellate Division Q u o r u m Act, 
which provided that appeals challenging the validity of an Act of 
Parliament should be heard by the new full Bench of eleven 
judges. The reaction of the legal profession to these measures 
is best conveyed in the words of the Hon. Percy Hugh Fischer, 
a former Judge-President of the Orange Free State Provincial 
Division, and son of the late Abraham Fischer, a former President 
of the Orange Free State. After referring to the " r e c e n t 
wholesale appointment of members of the Court of Appea l " , 
and saying how important it was that " n o government should 
appoint any member of the judiciary in such a manner or in 
such circumstances as to cast doubt in the mind of the public as 
to the integrity of the jud ic ia ry" , he went o n : " I n the present 
case the public has been faced with the appointment of five 
additional judges to an existing cour t of six. As far as the public 
was aware there had been no suggestion that the existing number 
was not adequate for the work entrusted to it . . . W i t h regard 
to constitutional mat ters , the public is of course aware that the 
present Government , through some of their members , have 
repeatedly expressed their disapproval of recent decisions of the 
Supreme Court . The public is also aware that the present 
Government , through these Ministers, have threatened to take 
steps to prevent a repet i t ion of such decisions . . . Essential to 
the due administration of justice is the reliance of the public 
on the integrity of the Bench. To raise a doubt as to such 
integrity, even if it be in respect of one class of case, will in 
all probability raise doubts as to cases in general. It would 
seem that a greater injustice could no t be done to the Bench of 
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the Appellate Division than the manner of appointment adopted 
by the Government in enlarging the Bench and altering the 
q u o r u m " . 

The Prime Minister of South AFrica, Dr. Verwoerd, while he 
was Minister oF Native Affairs, made this illuminating contri
bution to the catalogue oF Nationalist comment on the judiciary: 
" I have had experience oF judicial people and Heaven help me 
if they ever have anything important to d e c i d e " . Dr . Verwoerd 
may perhaps be forgiven for feeling bi t ter about South African 
judges. One of them was responsible for enshrining in the law 
reports a somewhat unflattering description of the Prime 
Minister 's activities during Wor ld War II. Dr . Verwoerd, 
while Editor of 'Die Transvaler ' , was accused by 'The Star' 
of falsifying news in order to support Nazi propaganda in South 
Africa. He sued for damages for defamation and was un
successful. After a lengthy hearing and an exhaustive examina
tion of the evidence on e i ther side, Mr. Justice Millin, in the 
course of a considered reserved judgment , said of Dr . Verwoerd : 
" T h e r e have been proved 2 very grave cases of the publication 
of false news in reckless disregard of whether it was t rue or 
false; 6 cases, on the whole less serious but still clear cases oF 
Falsification, where news, originally correct ly repor ted , was 
Falsely restated for the purpose of editorial c o m m e n t ; and 2 
cases in which news was falsified by means of misleading head
lines. He did support Nazi propaganda, he did make his paper 
a tool of the Nazis in South Africa, and he knew i t " . 

This judgment was referred to in the Senate in 1957. Extracts 
From the debate on that occasion provide Further evidence oF the 
contemptuous at t i tude oF the Nationalist Party towards the 
courts . 

'Senator Fr iend: . . . but how did the Hon. Minister try to 
justify himself outside the cour t? He said that it was only a 
Jewish judge . . . I want to ask n o w . . . if the Minister was 
convinced that the judgment was wrong . . . . that this was done 
because the judge was a Jew . . . why did he no t appeal ? 

Dr . V e r w o e r d : Because I knew that there was no justice to 
be found under your government . 

Senator Friend : Some of our most competent judges are now 
being accused . . . 

Senator Rossouw: W h y did two of them become Liberalises 
later on? 

Senator Strauss: I ask how many judges are not appointed to 
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the Bench from active politics? The People on the other side 
desire us to believe when it suits them that, as soon as a judge is 
decked in the robes of justice, all his political prejudices 
disappear; but what do we see, Mr. President? On the day 
when they leave the Bench how many of them do not immediately 
return to politics . . . 

Hon. Senators: Hear, hear/ 
In his reply Dr. Verwoerd explained his refusal to appeal, by 

making several charges of the gravest character against Mr. 
Justice Millin, who had since died. These are examples: 
"a substantially important exhibit had to remain out of court 
because the judge was not prepared to accept it as evidence . . . 
it was very strange for the Bench to direct accusations against 
me as a person in the manner in which it did . . . in my opinion 
the judgment was not a fair or correct judgment . . . I had 
indeed to experience the unpleasant occurrence that it was 
apparently difficult for the Bench to give an unprejudiced judg
ment" . 

As to Dr. Verwoerd's reply to Senator Friend, this can only 
mean and have been intended to mean that if he had appealed 
against the judgment to the Appellate Division, he would not 
have got justice—clearly, a gross reflection on the integrity of 
the judges of the Appellate Division at that time. 

Appointments to the Bench during the last few years have 
been puzzling and disquieting, for lawyer and layman alike. On 
the one hand members of the Bar, of impeccable character, 
ability and experience, in some cases outstanding members of 
the profession, have been overlooked; on the other hand, 
lawyers of junior status and with limited experience have been 
appointed. To an extent not known before in the history of 
South Africa's courts, many cases are argued today by Counsel 
before a judge who was several years his junior at the Bar. 

The Act of Union empowers the Governor-General to appoint 
any "fit and proper person" as a judge of the Supreme Court. 
There is no other provision in our law which prescribes the 
qualifications, whether of ability or experience, necessary for 
such appointment. The guarantee to the public that a person 
elevated to the Bench will be a "fit and proper person" is to be 
found in well-established tradition. The distilled wisdom of 
centuries of experience in moulding an independent judiciary 
in Britain, has combined with the teachings of the Roman 
Dutch law to produce a set of principles which govern the 
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appointment and tenure of office of judges. These have always 
been an essential part of the system of justice in South Africa. 
Some have been embodied in the Act of Union; others, though 
not enforced by law, have become part of established practice. 

Two of these principles are that the person appointed to the 
Bench must be a practising advocate of ability and experience 
(judged as a rule by seniority at the Bar), and that once on the 
Bench, his further advancement in judicial office, e.g. appoint
ment as Provincial Judge-President or Chief Justice, is deter
mined by his seniority as a judge. These two principles have 
served to maintain in the public mind the idea of the judiciary 
as an institution of the utmost stability, resting firmly on com
pliance with the highest standards of character and ability 
conceivable in public life. 

Recent appointments show that the Minister of Justice has 
decided to ignore these two principles. Here are some cases 
taken from recent press reports. The Hon. Mr. Justice Botha 
was appointed Judge-President of the Orange Free State 
Provincial Division 2 2 months after he had been appointed to the 
Bench, and at a time when he was junior to most of his colleagues 
on the Bench and to 28 other puisne judges in the country. 
Among recent appointments to the Appellate Division, one is 
junior to 1 £, another to 16, and a third to 23 puisne judges in the 
country. The present Chief Justice, the Hon. Mr. Justice 
Steyn, who had been law adviser to various government depart
ments, was appointed to the Bench in the Transvaal (in the face 
of vigorous protest by the Transvaal Bar) in 19^1, and to the 
Appellate Division in 19s 5- He is junior to 2 Judges of Appeal, 
and injudicial experience to 17 of the £9 judges in South Africa. 
His appointment as Chief Justice overlooked Appeal Judges 
Schreiner (17 years at the Bar, appointed to the Bench in 1937 
and to the Appellate Division in 1945, who acted as Chief 
Justice) and Hoexter (called to the Bar in 1918, appointed to 
the Bench in 1938, and to the Appellate Division in 1949). 
The Hon. Mr. Justice Beyers was appointed to the Bench of the 
Cape Provincial Division in 19^^, and to the Appellate Division 
in 19^8. In 19£9 he returned to the Cape Provincial Division 
as Judge-President of a court which includes 3 judges senior 
to him in judicial experience. 

These facts reflect in no way whatsoever on the character or 
ability of the persons appointed. Their qualification or fitness 
to sit as judges is not for a moment questioned. The criticism 
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is of the Minister of Justice for making appointments in defiance 
of a well-established tradition in South Africa. It is a serious 
criticism because such appointments must cause public un
easiness about the motives which actuate the Minister in abandon
ing a practice of such long standing; an uneasiness not likely 
to be dispelled by the frequent innuendoes about "liberalist 
judges" which have been made by Mr. Swart's political sup
porters. 

A South African newspaper called upon Mr. Swart earlier 
this year to answer the following questions : ( i ) what was wrong 
with the previous system of appointing judges? (2) what are 
the benefits of applying criteria other than seniority in ap
pointing judges? (3) what are these criteria? The questions 
remain unanswered. 

Shortly before the end of the Parliamentary session in 19^9, 
Mr. Swart produced another example of the new attitude 
displayed to the judiciary by the Nationalist Party. The Act 
of Union provides that "a judge shall not be removed from 
office except by the Governor-General on an address from both 
Houses of Parliament in the same session praying for such 
removal on the ground of misbehaviour or incapacity". The 
same provision, recognized as the cornerstone of judicial 
immunity from arbitrary control by the executive, applies to 
the judges of Great Britain. It has never been invoked against a 
South African judge. In the Supreme Court Bill, the Govern
ment now added to the existing power of removal a new pro
vision, empowering the Governor-General to suspend a judge 
from office "on the ground of misconduct", with the right of 
Parliament subsequently to approve or disapprove of the 
suspension. A South African Queen's Counsel condemned the 
new provision and, referring to the use of the term "mis
conduct" instead of "misbehaviour or incapacity", said: 
' 'Misconduct appears to have a wider meaning. I am thoroughly 
suspicious of it, especially in view of criticisms which have been 
voiced by Government politicians of judges. The Minister of 
Justice himself accused a judge of not doing his duty. Is this what 
'misconduct' will mean?" There was widespread criticism, 
and the provision was dropped from the Bill. But South 
African lawyers were left wondering why it was ever considered 
necessary to publish and introduce a Bill containing such a 
provision. 




