ERETORIA MINUTE

The Governument and the ANC have held discussions at the Presidsncy, Pratoriz, today
8 August 1990.

1.

The Government and the ANC have again committed themselves to the Groote
Schuyr Mlinute.

The flnal report of the Working Croup on political offences datad 21 May 1990,
as amanded, wes accepted by both parties. The guidelines to be formulated in
terms of the Report will be applied in a phased manner. The Report makes
provision for formulation of guidelines which will be applied in dealing with
members of all organisations, gpoupiogs or Institutions, governmencal or
otherwise, wbo committed offences oo the assumption that a particular cause
was being served or opposed. The meeting has insgucted the Working Group to
draw up a plan for the release of ANC-related priscoers and the granting of
indemunity to people In a3 phased manner and to report before the end of Augusc

The following target dates have in the meantime beea agreed upon:

* The boedy or bodies referred to in paragraph 8.2 of the Report of the
Werking Group will be constituted by 31 August 1980.

* The f{urther releass of priscoars which can be dealt with administracively
will start on ! September 1990.

b Indempity which can be desit with in categories of persons and not on an
individual basis will be graantsd as from 1 October 1990. This process
will ba completed not later than the end of 1990.

* In all cases where ths body or bodies to be constituted according to
paragraph 8.2 of the Report of the Working Group will have to consider
cases on gn individual basis, the process will be expedited as much as
possibla, It {s hoped that this process will be completed within six
mantha, hir the larsar Adora arwivegml for the comploves ef the cocnl omsk
in terms of the Report of tha Working Groyp is not later than
30 April 19881,

This programms wiil be implemented on the basis of the Report of the Working
Group.



3.

6.

7.

In the interest of moving as speedily as possible towards a negotlated pouceful
political settlement and in the context of the agreemcents reuched, the ANC
announced that It was now suspending all armed actions with immediate effcct.
As a rasult of this, no further armed actions and relaced activities by the ANC
and Its military wing Umkhonta We Slzwe will take place. It was agreed that a
working group will be established to resolve all outstanding questions arising out
of this decision to report by 15 Septomber 1990. Doth sides once more
committed themselves to do everythiag in their power to bring sbout a peacoful
sclution as quickly as possible.

Both delegations expressed serious concern about the genernl level of vislence,
intimidation and unrest in the councy, especially in Natsl., They agreed that in
the contsxt of the common ssarch for peacs and stabilley, it was vieal that
understonding should grow among all sections of the South Alrican population
that problems can and should be solved through negotintions. DBoth partics
commitced themselves to undertake steps ond measurss to promots and expedics
the normalisation and stabilisation of the situation in llne with the spiric of
mutual trust obtaining among the leaders involved.

With dus cognizance of the interest, role and Involvemsnt of other parties the
delegations consider It - nocessary that whatever additlonal mechanisms of
communication are needed should be developed at local, reglonal and notional
levels. This should ensble public grievances to be addrossed peocefully and In

good time, avoiding conflict.

The Government has undertaken to consider the lifting of the State of
Emergency in Natal as early ss possible in the light of pesitive consequences
that shouid result [rom this accord.

In view of tha new circumstances now emerging there will be an eagoing roview

of security legislaclon. The Government will glve lmmedliate consideration to

repealing all provisions of the Internal Security Act that -

(a) refer to communism or the fyrthering thereof;

(b)  provide for a consolidated llst;

(¢} provide for a prohibition on the publication of statements or writings of
certain persons; and

(d) provide for an amcunt to be deposited befors a newspaper may be
registered.



“he Covernment will continue reviewing sccurity legislation and ics application
@ order to ensure [reo political activicy and with the view to Introducing
amending legislation ot tho next session of Parilament. The Minlster of Justice
will Issue o statcment In this regard, intar alia calling for comments and
proposals.

8. e are convinced that what we have agreed upon today can become a milescone
on the road to true peace and prospericy for our country. In this we do not
gretend to be the only parties involved In the process of shaping tha now South
pfrica. We know thers are other parties committed to peaccful progress.  All
of us can henceforth waolk that road In “consultation and co-operation with each
sther, We call upon all those who have not yet committed themselves (o
peacclul negotistions te do so now.

9. Ageinst this background, the way is now open to proceed towords acgotiations
sn 8 new constitution. Exploratory talks In this regard will be held before the
next meeting which wiil be held soon.

PRETORIA
6 August 1990



3l

3.2

On 2, 3 and 4 May, 1990, at Groots Schuur in Cape Town, a delegation of the
African National Congress met the State President accompanied by Miniscers and
offlcials, At the conclusion of the mesting a document, called the Groote Schuur
Minute, was adopted. A copy thereof Is attached. Paragraph 1 provided for the
establishment of a working group. The ANC nominated as lts repressntatives on
the working group, Messrs Zuma, Madune, Nhlanhia, Pahad, Phosa and Ndlovu {ics
members on the Steering Committes). The Government nominaced as its
reprasentatives Minister Coetsee, Deputy Minister Meyer and Maeassrs Van der
Merwe, Swanepoel, Louw and Viail, Major General Knipe and Brigadier Kok.

The Working Group was charged with -

making recommendations on a definicion of political offances in the South African
situation;

discussing, in this regard, time scales; and

advising on norms and mechanisms for dealing with the rnln.u. of political prisoners
and the granting of Immunity in respect of political offences to those inside and
outside South Africa,

It is recognised that In terms of tha Groote Schuur Minuce, the category of persons
involved only in offences set out hereunder have alrsady been catered for, for

immediate actencion: .
The leaving of the country without a valld avel document,

Any offences related merely to organisacions which were previously prohibited
(including mambership of Umkonte We Zizwe).

Persons In the above category are encitled to be dealt with in terms of the
provisions set out in paragraphs 6.2 and 6.] hereof, as the case may be.



The Working Croup met on a2 nrumber of occasiens and reporis as [ollows:

(A

(B)

()

El'3

8.4

6.3

The following classes of persons, whether inside or outside Scuth Africa, must be
taken into account with regard to parden or indemnity for pelitical offences:

Pertons already senteanced, Including persons serving a sentence, persons subject 0
any suspended sentence, persons awaiting sxerurinn af a sancance nr where the cose
is on appeal or reviaw,

Persons who may be llabla to prosacuction, or whe are awaiting or undergecing trisl

Persons in detention

The power to pardon s vested in the State President by virtue of section 6 of the
Republlc of South Africa Constitution Act, 1983 (Act 110 of 1982), and secticn 83
of the Prisons Act, 1959 (Act 8 of 19%9), and will apply to persons already
santenced, .2, class (A) above.

Special power to grant Indemnity is required in regard to persons referred to In
class (B) above. The raisvant power ls contained in saction 2 of the Indemnity
Act, 1980. Section 6 of the Criminal Procsdurs Act, 1977 provides for the
stopping of a prosecution and may therefore be appiied.

The recommendations contained In this document relate only to political offences
and In no way imply any limitation upon the general exsrcise of the powers
mantioned in paragraphs 6.2 and 6.1.

In preparing for the making of "recommandscions on & definitien of political
offencas in the South African sicuation”, the following principles and factors were
noted (the principles and factors are largely those applied by Prof Norgeard [n the

'Namiblan situation after study of the jurisprudence and the representations of the

parties concerned and do not purport to De exhaustive):



-
o

.
(8]

Thers is no generally accepted deflnition of ‘“political offsnce” or '"politicai
orisoner” in [nternational law.  What is generaily accapted, however, is tha:
principles deveioped in the [ieid of extradition law are reievant In distinguishing
batween "political offences” and "common crimes”.

The law and practice of states show that thers is now a considerable degree of
corsensus both as to the types of offence which may In principle be clossifled as
politicai as weil as to the sort of factors which should be taken inte account in
deciding whether an offence is "political” or not. In particular, the following are
aspecte of the law and practice of extrsdition which appear o provide valuable
guidance:

(a) Whether or not an offence s political depends on the facts and
clreumnstances of each individual cese. The questien is thus approached on a
case by case basis.

(b) Certain offences ara recognized as "purely" politicai e=.g. treason directed
solely againsc che State and not inveolving a common or "ordinary” crime such
as murder or assauit; or the disseminacion of subversive llteracure.

(e) In cerzain circumstances a "common" crime, even a sericus one such as
murder, may be regarded as a political offence. Here the following are the
principal factors which are commonly taken Inte account by national courts:

(1) The motive of the offendsr - l.e. was it a political mortive (e.g. to change
the established order) or a persons! motive (e.g. to sectie a private grudge).

(1) The context in which the offence weas committed, especially whether the
offence was committed in the cowse of or as part of a political uprising or
disturbance.

{1il) The nature of the political objective (e.g. whether to force a change In

policy or to overthrow the Government),

(lv) The legsl and factual nature of ths offence, including its gravity (e.g. rcpe
could never be regarded as a political offence).



6.6.1

6.6.2

{vii)

(v) The object of the offence ¢ e.g. whether it was committed against
Caovernment property or personnel or directed primarily against private
property or individuals).

i) The relationship Setween the offsnce and the pelitical nabjective being

pursued, e.g. the directness or proximity of the

relationship, or the
propariionaiity Setween the offence and the objective pursued.

The question whether the act was committed in tha execution of an order or
with the appreval of the organization, Institution or body concerned.

The Working Group endorses the principles and factors sat out in paragraph 6.3.2
and accepts that these will farm the basis of guideilnes to meet the South African

sityation when considering the grant of pardon or Indemnity in respect of political
offances.

As stated in the GCroote Schuur Minute, it is understood that the Government may
in its discretion consult other political parties and movements, and other relevant
hodies with regard to the grant of parden or indemnity In respect of offences
relating to them. For this purpose it shall b free to formulate its own guidelines
which it will apply in dealing with members of such orgsnisations, groupings or
instituzions, governrmental or otherwise, who committed offences on the assumption
that a particular cause was being served or opposed.

TIME SCALES

7.1

7.2

7.3

Having defined politicai offences, the norms and the guidelines a cut off date wili
have to ba fixed. Pardon and iademnity will only be considered in respect of
political offences committed on or before that date.

Bearing in mind the preamble to the Croote Schuur Minute, the Working Group
accepts that the process should proceed as expeditiously as possible. Tt s
understood that diverss perieds for pardon, Indemnity and release will apply to
diverse persons, categories of persons and categories of offences. A mechanism to
provide advice to the Government in this regard is necessary.

le is understood that the Government may, without waiting for the implementaticn
of the process contemplated in this document, proceed to exercise the powers



LY

referred to in paragrapn 6.2, in terms of existing pelley. This may resule in
substantial results in the very near [uture in regard to persons referred to in cgluss
A of paragraph 8.1.

A MECHANISM
i

! he gronting of parden or indemnity in respect aof a specific offence or a category
of offences, is an axecutive governmencal function, The purpose of devising @
mechanism, is to provide the executive with wise advice and to demonstrate that
the interasts of all parties are being takem into account in as objective a manner

as possible.

¥y It s suggested for this purpose that a bedy or bodies be constituted, consisting of
a convenor with ad hoc appoincments from concerned groups when dealing with
particular offences (or catagories of offences).

"1 1t is recommended that this Working Group be kept active [n respect of ANC

interests,



